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ISSUES INVOLVED 


Was appellant deprived of his Sixth Amendment right to compel 
testimony in his behalf when a defense witness under subpoena 
failed to appear to complete his testimony and the trial court 
permitted the trial to continue without him solely on the basis of 
the prosecutor’s personal assertion that the witness intended to 


invoke the "privilege" of the Fifth Amendment where (a) there was 


no judicial determination that the "privilege" could properly have 
J 


been invoked, and (b) the record affirmatively establishes that the 


privilege could not have been properly invoked? . 


Did admission of incriminating identification testimony deprive 
appellant of constitutional due process where identification rested 


on highly selective exhibition of photographs by police to witnesses ? 


Was evidence consisting entirely of identification testimony insufficient 
for conviction where much of it was clearly impeached, some or all 
of it was obtained by unnecessarily suggestive exhibiton of photographs, and 


all of it was flatly contradicted by unimpeached alibi testimony ? 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,161 


JEROME P. WILKES, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment and commitment of the United 


States District Court entered on June 21, 1968. Jurisdiction of the District 


Court was invoked under District of Columbia Code, § 11-521, (1967 Ed. ). 


This Court has jurisdiction under 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


On April 23, 1968, a District Court jury convicted appellant 
of robbery, and two counts of assault with a dangerous weapon. He was 
sentenced to serve concurrent terms of 3 to 12 years for the robbery 


conviction and 2 to 6 years for each of the assault counts. 


Appellant was ‘indicted on August 28, 1967 with Michael L. Morgan 
and Larry D. Perkins for the armed robbery of a liquor delivery truck 
and assaults (pistol) on the truck's driver and helper Henry F. Lorick and 


Charlie Booker, Jr. respectively, at about 9:00 a.m. on June 15, 1967 near 


the intersection of llth Street and Pennsylvania Avenue, S.E. (TR 40, 41). 


According to Mr. Lorick's testimony, the truck was boarded by 
three men who ordered him to pull to the side of the street, and who then 
bound Messrs. Lorick and Booker and sequestered them in the back of the 
truck. The truck was thereupon driven by an unidentified person for about 
45 minutes, and was ultimately backed up and unloaded at an unspecified 
location. The truck (still containing Messrs. Lorick and Booker) was 
abandoned in the 500 block of Kentucky Avenue, S.E. where the prisoners 
freed themselves and went to Mr. Lorick's mother's home, located nearby, 
to call the police. (TR 41-45). For reasons not revealed by the record, 
appellant was tried alone, beginning on April 18th and concluding on April 


23rd. 


In his opening statement appellant's counsel raised two defenses: 


an alibi; and a promise of testimony from a co-defendant: 


"Number 2, I intend to place on the stand one of the 
three men that was jointly indicted with the defendant, 
who will testify that if there was a crime committed, 
the defendant was not there." (TR 39) 


The government offered three witnesses: Messrs. Lorick and 
| 


Booker (TR 39; TR 46), and Mrs. Margaret Torrence, the latter a resident 
| 
of 517 Kentucky Avenue, S.E., near whose house the truck was ultimately 
| 
abandoned. (TR 165). | 


Mr. Lorick could neither connect nor identify appeallant as 


of the three assailants (TR 45). 


Mr. Booker made a courtroom identification of appellant as one 
of the robbers (TR 52,53). On the day of the robbery, at his mother's home, 
Mr. Booker was shown three photographs by the police, two of ce including 
appellant, he identified as persons who participated in the robbery (rR 55,152, 
156). Mr. Booker also testified that he saw appellant "once, after (he) saw 
his picture" (TR 58) "about two weeks later" walking on 16th Street (TR 57), 
but on that occasion he ignored appellant, did not call the police, si 
not see appellant again until he saw him in the courtroom (TR 58-60). 


This testimony was given on April 18th, when he was first called as| 


government witness, and was received out of the jury's presence. On April 22nd, 
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under cross-examination, he testified that he saw appellant the following 
day rather than two weeks later (TR 162,163). Only after learning why he 
could not have seen appellant on 16th Street either the day after or two 
weeks after the robbery (TR 162), Mr. Booker changed his testimony 
again, saying finally that he had seen appellant "the same evening" the 


robbery occurred, walking on 16th Street (TR 239, 340). 


Appellant was in jail both on the day after, and two weeks after, 
the robbery. He was arrested together with several other men at about 
4:30 p.m. on the day of the robbery (TR 224, 22 5). He was arrested under 
authority of an arrest warrant to which his picture was attached (TR 256) 
and was questioned on the street immediately after his arrest. His replies 
to the interrogation were exculpatory (TR 256). His home was searched; 


no guns, money or liquor of the type stolen were found (TR 258). 


Mrs. Torrence also made a courtroom identification of appellant. 
She testified that she noticed a truck parked in front of her house at about 
10:00 on the morning of the robbery and that she observed "two voys"™” 
standing at the back end of the truck between the pavement and the curb 


(TR 165,166), one of whom she identified as appellant. Although she initially 


said that the "two boys’’ were standing at the back of the truck when she first 


looked, after some prodding she stated that she saw them "'get out of the 


1/ 
“Appellant was 27 years old at the time of his trial (TR 250). 


truck, go back there to the back, between the sidewalk and the curb") 


(TR 167). 
| 

She also positively identified Michael Morgan as the person! with 
| 
whom she saw appellant standing at the back of the truck, basing her 
| 
identification on seeing both appellant and Mr. Morgan together in a| 


| 
witness room just before the trial began (TR 168,169). The Court ordered 
| 


Mr. Morgan brought to the courtroom where Mrs. Torrence again | 


| 
identified him (TR 170-172). On cross-examination, Mrs. Torrence 


placed the time at which she made her observation of the truck to have 


been between 10:00 and 10:30 (TR 173). Although claiming to have worn 


| 
glasses that morning, she admitted that her vision is not good (TR 174). 


| 
She testified that the people she observed at the back of the truck were 
| 


| 
as far from her at the time she saw them as the witness chair was from 


| 

the end of the jury box (TR 174). She characterized her observation as a 
| 

"glancing look" (TR 175), but later stated that she stood there "observing 


what was going on" for about 5 - 10 minutes (TR 178). 


Mrs. Torrence was similarly shown photographs by police 


immediately after the robbery was reported, and identified appellant 


from one of them. She was not asked how many photographs were 


exhibited to her. 


Appellant presented two alibi witnesses, Mr. Curtis N. Jackson, 


| 

a cousin, and Mrs. Bertha Willbanks, an aunt, with both of whom he then 
| 
== 


lived at 1352 Independence Avenue, S.E. Mr. Jackson and Mrs. Willbanks 
testified that appellant was at home asleep on a couch at the time the 
robbery occurred, testimony which appellant himself also gave 


(TR 217; 224; 253). 


On April 18th, Michael Morgan, who had been indicted with appellant 
for this robbery, was called as a defense witness. He admitted that he 
had been "jointly indicted with defendant and one Leroy Perkins, "' and 
expressed the belief that he was "still under indictment" (TR 200). 

As he was being asked about the date of the robbery, the Court interrupted 


his testimony to inquire whether he had a lawyer, and to advise him of his 


constitutional privilege to decline to testify. Appellant's counsel proffered 


that Mr. Morgan would testify that "he wasn't with the (appellant) that day," 
and that he (Morgan) had an alibi for himself (TR 202). After repeating his 
earlier statement about Morgan's privilege not to testify, the Court placed 
2 

him under subpoena and ordered that he return the following morning. 2! 

On April 22nd, the prosecutor represented to the Court that Mr. 
Morgan had "consulted with Mr. Sherwood (his attorney) and that he (the 
prosecutor) had been informed by Mr. Sherwood that Mr. Morgan had elected 
to exercise his privilege under the Fifth Amendment and to refuse to testify." 


The prosecutor explained that he had: 


2/ 
~ Because of other business the Court had the following morning, the 
case was continued for three days, until April 22nd. 


"explored this matter with Mr. Sherwood as to the extent 
of the assertion of the privilege by the defendant Morgan, 
and he stated to me that even if Morgan were discharged 
so that he would not be incriminating himself in regard 
to this particular matter at issue in this case he would 
still advise his client to take the Fifth Amendment and 
his client would do so." 


Explaining Morgan's status, the prosecutor stated: 


"T though I should clear this up in regard to the possibility; 
of the dismissal of this indictment against Morgan and | 
the timing of it being prejudicial to this defendant in view | 
of the fact we really are not going to continue against | 
Morgan since he plead in another case and there are some 

cases indicated there could be difficulty with this. '' (TR 210). 


| 

On the strength of the prosecutor's representations, without further 
3/ 

examination of Mr. Morgan, _ and without extablishing the scope|of 


the privilege as it could be applied to Mr. Morgan's testimony, the 
| 


Court and both counsel began discussion about the next witness (TR 211). 


Leave to proceed on appeal in forma pauperis was granted by 


the trial Court on June 21, 1968. This appeal followed. 


3/ | 
The record is silent as to whether Mr. Morgan was even 
present in Court at the time these representations were made. 


SUMMARY OF ARGUMENT 


Appellant was deprived of his Sixth Amendment right to compel 
testimony in his behalf. The testimony of a defense witness was inter- 
rupted and ultimately abandoned when the Court permitted the prosecutor 
to invoke in the witness' behalf a Fifth Amendment privilege to decline 
to testify. The witness was not examined about-the invocation of the 
privilege; the Court did not define the scope of the privilege as it applied, 
if at all, to the testimony of the witness; and in any event the privilege 
was improperly invoked because the prosecutor represented that the 


witness would invoke it whether or not his testimony was incriminating. 


Identifications of appellant were initially made by two witnesses 
on the strength of photographs shown to them by police immediately after 
the offense. Appellant's arrest was based upon these identifications, and 
his conviction upon courtroom identifications which resulted from them. 
The identifications should have been suppressed because the selective use 
of identification photographs (the police showed one witness only three 


photographs) violated appellant's Fifth Amendment due process rights 


under Stovall v. Denno, 388 U.S. 293 and Palmer v. Peyton, 359 F.2d 199. 


Quite apart from the Constitutional deficiencies discussed above, 
appellant's conviction rested upon insufficient evidence. Of a total of 
three witnesses called by the government, one, a victim, could not 
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identify appellant at all. The identification testimony of the second 


was critically impeached. The identification testimony of the third 


(the most important to the government's case) was barely credible 
| 


and essentially unconvincing, given by a witness: 
(a) with poor eyesight who had merely glanced at two 
figures standing some distance from her SITES 
an hour after the offense occurred; 


who claimed that two robbers lounged in plain sight | 
in broad daylight on a busy public street around a 
stolen truck for 10 to 15 minutes; and 
| 
who made a threshold identification from an undetermined 
but presumably small number of photographs (inferring 
from the technique used with the other witness) shown to 
her by police. | 


STATUTES INVOLVED 


Amendment V, Constitution of the United States 


No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor shall 
any person be subject for the same offence to be twice 
put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, nor 
be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for 


public use, without just compensation. 


Amendment VI, Constitution of the United States 


in all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been 
previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance 


of Counsel for his defence. 


ARGUMENT 


I. APPELLANT WAS DRPRIVED OF HIS SIXTH AMENDMENT RIGHT 
TO COMPEL TESTIMONY IN HIS BEHALF. | 
| 


The process used to frustrate appellant's effort to elicit testimony 


from Michael Morgan, a co-defendant whose case was dismissed, or 
4/ 
was in the process of being dismissed at the time of appellant's trial, _ 


was constitutionally defective. On the strength of the prosecutor's 
| 


report of a conversation with Morgan's attorney, during which the 


| 
attorney instructed the prosecutor to invoke a Fifth Amendment privilege 


| 
in Morgan's behalf, his testimony was simply abandoned by the Court. 


Mr. Morgan never asserted the privilege which was his alone’ 


to invoke. The Constitutional Amendment against self-incrimination is 
a purely personal one. Neither the prosecutor nor Morgan's attorney 


could claim it. ’Hale v. Henkel, 201 U.S. 43. Moreover, the blanket and 


~ 


untested assumption that the privilege attached to Morgan amounted to an 
| 

allocation by the prosecutor of the judicial responsibility to determine 

the scope of the privilege. How or whether the privilege could be applied 


to Morgan's testimony is an act of judicial construction, and the! Court's 


4/ | 
~ Mr. Morgan was indicted with appellant for the same offenses. 
His case, however, was not prosecuted because, according to the prosecutor's 
representation, Mr. Morgan had entered a guilty plea in another case, and 
because it was felt that the prosecution of the robbery and assault charges 
against Morgan would be "difficult." 
| 


acceptance, with nothing more, of the prosecutor's appropriation of 

this authority constituted an abrogation of the Court's obligation. 

Hoffman v. United States, 341 U.S. 479. The Court should have 

required the witness to state the basis for his belief, if he held one, 

that answers to those questions posed might tend to incriminate him. 

If after concluding that the witness had no basis for claiming the privilege, 
the Court would then have been under a duty to compel answers from the 


witness. 


The record suggests that the Court and counsel may have 


confused, in the way the privilege was permitted to be invoked, the 


application of the privilege to a defendant with that to which a witness 


is entitled. Two fundamental protections are offered by the Fifth 
Amendment right against self-incrimination, the first in providing a 
right to witnesses to refuse to answer questions which might tend to 
incriminate them, and the second to prohibit a defendant from being 
called to the witness stand. This distinction was discussed in United 
States v. Housing Foundation of America, Inc., 176 F.2d 665, 666 
(3rd Cir. 1949): 
"the error made arises from confusing the privilege of 
any witness not to give incriminating answers and the right 
of the accused not to take the stand in a criminal prosecution 
against him. Both come within the protection of the clause of 
the Fifth Amendment; which provides: 'no person. . . shall 
be compelled in any criminal case to be a witness against 
himself.' The plain difference between the privilege of 
witness and accused is that the latter may not be required 


to take the stand at all." 


atts 


Also see United States v. Echeles, 353 F.2d 892, 897-898 (7th Cir. 1965), 
to the same effect. 


| 
In not being required even to take the witness stand (after the 


attempt was made to assert a privilege on his behalf), Mr. Morgan 


received ''defendant" treatment at appellant's trial; instead, he should 


have been treated as a witness. In United States v. Bronson, et al., 


145 F.2d 939, 943 (2nd Cir. 1944), Judge Juearned Hand provided a sharp 
| 


focus for the distinction: | 
| 
"no accused person has any recognizable interest in being 
tried with another accused with him, though he often has) 
an interest in not being so tried; but he may of course have 
a lively interest in securing the attendance at the trial as 
a witness of another accused. "' | 
| 
| 
This distinction is critical to the disposition of appellant's case|even 
assuming, arguendo, that Mr. Morgan's privilege could be invoked by 


the prosecutor in his behalf. The representation that Morgan would invoke 


the privilege even if his testimony would not be incriminating ex hypothesi 


| 
demonstrates an invalid application of the privilege to him. 


Although denial of appellant's Sixth Amendment right need not 


be shown to have produced prejudice, it is beyond cavil that Morgan's 


testimony was critical to the defense of appellant's case. His dounsel 


had specifically represented to the jury in his opening statement that a 


co-defendant would testify that appellant was not with him on the day of 
the robbery. The only reliable identification witness, Mrs. Torrence, 
| 


placed appellant and Morgan together in or near the stolen truck. 


Morgan's testimony would, therefore, have served to impeach Mrs. 
Torrence's questionable recollection and to have placed appellant 
somewhere other than with Morgan at the time of the offense. Clearly, 
in the jury's mind substantial doubt must have been generated about 
the promise to produce Mr. Morgan's exculpatory testimony, the 
abortive effort to do so and the unexplained abandonment of that 
testimony. The effect of the procedure which was followed in appellant's 
case may well be reflected by the language of one of the Fifth Amendment's 
3/ 

contemporary critics: 

"Sometimes those who write about the self-incriminatory 

provision of the Fifth Amendment stoutly insist that it is 

a shield for the innocent as well as a shelter for the guilty. 

All this means iis that a man may be legally innocent even 

when he invokes it. But, as we have seen, although it is 

a very good shelter for the guilty because it suppresses 

evidence of guilt, it is a very poor shield for the innocent 

because of the presumption of guilt which invariably attends 

its use wherever common sense has not abdicated." 


At a minimum, therefore, it was necessary for the Court to 


have required Mr. Morgan to claim the privilege, to state his reasons 


for claiming the privilege, and to have defined the scope of that privilege 


5/ 
~ Hook, Sidney, Common Sense & the Fifth Amendment, 
(1957), pp. 62,63. 


as it applied to him. Short ofa judicial finding that Morgan had 


properly invoked the privilege it cannot be said that Morgan's withholding 


of testimony, whether critical to appellant's case or not, squares, 
| 

with appellant's constitutional right to compel such testimony. | 
! 
U. APPELLANT WAS DENIED FIFTH AMEDMENT DUE) 
PROCESS BY UNNECESSARILY SUGGESTIVE USE OF 
IDENTIFICATION PHOTOGRAPHS. | 


Within an hour after the robbery was reported, Mr. Booker and 


Mrs. Torrence identified appellant as one of the three participants, 


from photographs exhibited to them by police. Although prodded ito 


| 

state differently, Mr. Booker adhered to his testimony that he had 
| 

been shown only one "card" containing three photographs, two of| which 


he identified as his assailants. Unfortunately, Mrs. Torrence was not 


| 
asked how many pictures were presented to her, but for the purpose of 
| 


review, we rely upon the inference that, absent any evidence to the 


contrary, the police followed the same procedure with Mrs. Torrence 


as they had with Mr. Booker. 


| 
The due process test stated in Stovall v. Denno, 388 U.S! 293; 


301 is that an identification confrontation must not be "unnecessarily 


suggestive and conducive to irreparable mistaken identification." 


Stovall held the due process right "independent of any right to counsel 


claim," citing Palmer v. Peyton, 359 F.2d 199 (4th Cir. 1966). | 
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In United States v. Wade, 388 U.S. 218, 228 the Court provided 


this analysis of the dangers inherent in eyewitness identification and the 
suggestibility inherent in the context of the pre-trial identification: 


"But the confrontation compelled by the State between the 
accused and the victim or witnesses to a crime to elicit 
identification evidence is peculiarly riddled with innumer- 
able dangers and variable factors which might seriously, 
even crucially, derogate from a fair trial. The vagaries 

of eyewitness identification are well-known; the annals of 
criminal law are rife with instances of mistaken identification. 
(Citations omitted) Mr. Justice Frankfurter once said: 'What 
is the worth of identification testimony even when uncontradicted ? 
The identification of strangers is proverbially untrustworthy. 
The hazards of such testimony are established by a formid- 
able number of instances in the records of English and 
American trials. These instances are recent — not due to 
the brutalities of ancient criminal procedure.’ The case of 
Sacco and Vanzetti 30 (1927). A major factor contributing 

to the high incidence of miscarriage of justice from mistaken 
identification has been the degree of suggestion inherent in 
the manner in which the prosecution presents the suspect to 
witnesses for pretrial identification. A commentator has 
observed that '[t]he influence of improper suggestion upon 
identifying witnesses probably accounts for more miscarri- 
ages of justice than any other single factor — perhaps it is 
responsible for more such errors than all other factors 
combined.' Wall, Eye-Witness Identification in Criminal 
Cases 26. Suggestion can be created intentionally or 
unintentionally in many subtle ways. (Citations omitted) 

And the dangers for the suspect are particularly grave when 
the witness' opportunity for observation was insubstantial, 
and thus his susceptibility to suggestion the greatest. - 


Wade and Stovall dealt with lineup identifications. How much 
more controllable is an identification process where even the defendant 
is not present. One need hardly speculate about how subtle the suggestibility 


was in the identification of appellant and his co-defendant: of a total of 
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only three pictures shown, two were identified, and these were admittedly 


identified by witnesses whose "opportunities for observation (were) 
insubstantial" and whose "susceptibility to suggestion (therefore) the 
greater." | 


We recognize that practical difficulty inherent in any suggestion 


that police use of photographs be subject to restriction during pre-arrest 


investigations, and we do not advocate such. However, the identification 


technique employed in appellant's case leaves one with the uneasy 
| 

suspicion that the police have already developed a useful escape from 
6/ | 


the Wade-Gilbert proscriptions. Without presuming to suggest a 


formula, fundamental fairness required exhibition of more than three 


photographs where identification of three robbery suspects was sought. 
| 


| 
| 
For appellant, the identification method employed amounted to 
a denial of due process. At a minimum, the trial Court should have 
| 
tested the reliability of the identifications in a way like that suggested 


by this Court in Soloman v. United States, U.S. App. D.C.No. 22155 


(decided February 12, 1969): 


"To avoid the dilemma posed by these competing factors 
we think it would be better practice if District Judges, | 


6/ | 
— United States v. Wade, supra; Gilbert v. California, 388 
U.S. 263 (1967). | 
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when confronted by cases which appear to involve 
identification testimony, would on the record and out 

of the presence of the jury inquire of defense counsel 
whether they object on Wade or Stovall grounds to any 
identification testimony which might be offered. This 
simple procedure could also, and perhaps better, be 
performed by the District Judge hearing pre-trial 
motions in the case, if any such motions are made. But, 
in any case, the trial judge might well make a final check 
of the matter.’ The simple question and answer could do 
much to avoid retrials, remand hearings and hearings on 
motions collaterally attacking convictions." 


Ill. APPEILANT'S CONVICTION RESTED UPON INSUFFICIENT 
EVIDENCE, 


The evidence against appellant was not as convincing as that 


which was held insufficient for conviction in Scott v- United States, 232 


F.2d 362 (D.C. Cir., 1956) and Cooper v. United States, 218 F.2d 39 

(D.C. Cir. 1954). In Scott there was not only a positive identification 

of the defendant at a time and place closer to the commission of the robbery, 
but also a testimonial inconsistency and the production of tangible evidence 


found in a search of defendant's home. 


Appellant's conviction rested on far less: a failure to identify 
by one victim; an identification by the other victim internally contradicted 
when he testified that he saw appellant walking on a street when the latter 
was actually in jail; an identification by another witness who had poor 
eyesight and who had only a glancing view, and who reported the impro- 
bability that two robbers dallied on a busy public street in broad daylight 


for 10 to 15 minutes next to the fruit of their crime; the reliability of the 


identifications confused by the way they were obtained; and all of 


the doubt inherent in the government's case laid alongside the unim- 


| 
peached alibi evidence supplied by appellant and two other witnesses. 
| 
| 


If ever the rule of Curley v. United States, 160 F.2d 229 (D.C. (Cir. 1947) 
applied, it must be found to apply here: 


"The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal, | 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, wei 
the evidence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt beyond a 

reasonable doubt. If he concludes that upon the evidence 
there must be such a doubt in a reasonable mind, he must 
grant the motion; or, to state it another way, if there is 
no evidence upon which a reasonable mind might fairly | 
conclude guilt beyond a reasonable doubt, thé motion | 
must be granted. 


| 
CONCLUSION | 
| 


For the foregoing reasons, appellant's conviction should be 
S| 
reversed. ™ i A ys 
~ C Titec 
e John W. Karr | 
~—-Attorney for Appellant 
625 Washington Building 
Washington, D.C. |20005 


| 
CERTIFICATE OF SERVICE | 


A copy of Appellant's Brief was delivered this 28th day of 


| 
March, 1969 to David G. Bress, Esquire, United States Attorney, 


| 
| 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether the trial judge properly allowed the witness 
Morgan to invoke the privilege against self-incrimination 
where Morgan had been indicted for the same crime for 
which appellant was being tried and where it was clear 
Morgan’s testimony could be used against him in a subse- 
quent prosecution. 

II. Whether appellant’s identification was violative of 
due process where his picture was selected from a group of 
at least twenty pictures of men with similar physical 
characteristics within a half an hour after commission of 
the robbery. 

III. Whether the positive identification of appellant as 
one of the robbers as victim and an uninvolved bystander 
is sufficient evidence to sustian a conviction. 


* This case has not previously been before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Summary of the Proceedings Below 


On August 8, 1967 appellant, Jerome P. Wilkes was in- 
dicted with Michael Morgan and Larry D. Perkins on one 
count of robbery (22 D.C. Code § 2901) and two counts of 
assault with a dangerous weapon (22 D.C. Code § 502). 
Appellant alone was tried and convicted on all counts and 
sentenced to concurrent sentences of three to twelve years 
on the robbery count and two to six years on each of the 
assault with a dangerous weapon counts. 


(1) 
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The Government’s Case 


On Thursday, June 15, 1967 at about 8:55 a.m. Henry 
‘Lorick and Charlie Booker, Jr. drove away from the ware- 
house of District Distributors Company, a wholesale liquor 
‘distributor, at 3155 B Street, N.E. to deliver a quantity 
' of liquor to the Big K Liquor Store (Tr. 40, 41, 49). After 
the truck proceeded down 17th Street to E Street and made 
a right turn on Pennsylvania Avenue, three men, each of 
‘whom had guns, climbed on the truck and ordered Lorick, 
‘who was driving, to pull over to the side (Tr. 42, 48, 48, 
'49). One of the men struck Lorick in the face with a gun 

(Tr. 42, 50). They forced Booker and Lorick to lie face 
‘down in the back of the truck and then tied them up with 

twine and shoe laces. Another of the gunmen kicked Booker 
‘in the side, took his wallet containing $3,00, and said that 
he ought to kill him. (Tr. 48, 50.) Someone drove the truck 
around for about forty-five minutes. When the truck 
stopped, the gunmen unloaded all twenty-five cases of 
whiskey which Lorick and Booker were carrying. They 
then drove to the 400 block of Kentucky Avenue, S.E., 
stopped, and pulled boxes of beer into the back of the truck 
to cover up Lorick and Booker and then left the truck (Tr. 
52,161). The victims then freed themselves, went to a 
phone and called the police. 
| ~ Lorick was unable to identify appellant as one of the 
- men who robbed him (Tr. 45). However, Booker positively 
_ identified appellant as one of the robbers (Tr. 53, 162). On 
' direct examination Booker testified that he next saw appel- 
| lant about two weeks later walking down 16th Street, S.E. 
(Tr. 57, 58). 

Out of the presence of the jury, Booker testified that 
about one hour after the robbery he picked appellant’s 
picture out of a group of about seven pictures (Tr. 55, 
51, 156-158). He also identified a picture of Michael Mor- 
gan, one of the co-defendants, as one of the gunmen (Tr. 
156-157). Later he was shown three pictures one of which 
was of the appellant (Tr. 152). 

On cross-examination Booker testified that he had seen 
appellant the night after the robbery (Tr. 162). On fur- 
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ther cross-examination he testified that he saw appellant 
the same evening of the robbery (Tr. 239-240). 

On June 15, 1967 about 10:00 a.m. Mrs. Margaret Tor- 
rence while standing on her front porch noticed a truck 
parked in front of her house on Kentucky Avenue, S.E. 
She could see the driver throwing boxes toward the back of 
the truck. Two men got out of the truck and walked away 
from the truck; then the driver also left the truck and fol- 
lowed the other two men up the street. (Tr. 165, 166.) Mrs. 
Torrence observed the men about five or ten minutes (Tr. 
169). She identified appellant and Michael Morgan as two 
of the men she saw get out of the truck (Tr. 167, 172). 
She went into the house and had returned to the porch 
when Lorick came up to the house and asked to use the 
telephone because he had just been robbed (Tr. 170). At 
the bench, out of the presence of the jury, the prosecutor 
requested that the court. allow him to bring out the fact 
that Mrs. Torrence had picked appellant’s picture out of a 
group of twenty pictures one half hour after the robbery 
(Tr. 183). The request was denied. 

At the close of the Government’s case defense counsel 
moved for judgment of acquittal on the grounds that the 
Government had failed to make out a prima facie case. 
The motion was denied. 


The Defense Case 


Defense counsel called Michael Morgan, who had been 
indicted as a co-defendant with appellant (Tr. 199, 200). 
Morgan had not consulted his attorney, Mr. Samuel Sher- 
wood, about testifying in this case (Tr. 204). Before Mor- 
gan could give any testimony about his own or appellant’s 
actions on the day in question, the trial judge, since Morgan 
was still under indictment for the robbery in this case, ad- 
journed the proceedings in order for Morgan to consult 
with his attorney and be informed of his constitutional 
rights (Tr. 201-203). When the trial resumed, Govern- 
ment counsel informed the court that he had talked with 
Morgan’s attorney who had informed him that his client 
would invoke the privilege against self incrimination and 
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| not testify. He also informed the court that the indictment 
against Morgan would be dropped when he plead in another 
case. (Tr. 210.) Defense counsel raised no objection to the 
| invocation of the privilege or the procedures employed by 
| the court to determine Morgan was entitled to it. 
Appellant’s defense was alibi. He took the stand and 
| testified that he had been out drinking the night before the 
robbery, that he had come in about 5:00 or 6:00 a.m. and 
fell asleep on the coach where he remained until 2:30 or 

3:00 p.m. (Tr. 253-254). The testimony of his cousin, 
' Curtis Jackson, and his aunt, Bertha Willbanks, affirmed 
| his story that he was at home, asleep on the couch when the 
i robbery occurred. (Tr. 217, 219, 224, 225). 


ARGUMENT 


I. The trial judge properly allowed the witness Morgan 
to invoke the privilege against self-incrimination where 
Morgan had been indicted for the same crime for which 
appellant was being tried and where it was clear that 
Morgan’s own testimony could be used against him. 


(Tr. 200, 201-202, 205-206, 210-211, 217, 224, 253- 
254) 


Appellant argues that the trial judge erred in allowing 
the defense witness Morgan not to testify after a report of 
@ conversation with Morgan’s attorney who informed the 
prosecutor that his client would invoke the privilege against 
self-incrimination and not testify. 

Appellant, neither at the time the prosecutor informed 
the trial judge that Morgan would invoke the privilege, nor 
at any other time during the trial, made any objection to 
the invocation of the privilege or the procedure used in 
determining whether it was available. In light of appel- 
lant’s failure to bring an objection to the attention of the 
trial judge at the appropriate time or at any other time 
during the trial, and the lack of any development in the 
record showing any prejudice to appellant, we submit that 
this Court should not consider this issue which is now raised 
for the first time on appeal. Hutchinson v. Fidelity Inv. 
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Ass’n., 106 F.2d 481, 436 (4th Cir. 1939) ; cf., Schmerber 
vy. California, 884 U.S. 757, 765-766 n.9 (1966); United 
States v. Indiviglio, 352 F.2d 276 (2nd Cir. 1965), cert. 
denied, 383 U.S. 907 (1966). 

In the event this Court reaches the merits of appellant’s 
we submit the trial judge properly allowed the invocation 
of the privilege. In Ellis v. United States, D.C. Cir. No. 
21,918, decided April 30, 1969 this Court recently held 
that compelling the testimony of a witness who had in- 
voked the privilege against self incrimination because of his 
involvement with the crime about which he was called to 
testify was error. In the instant case, the witness Morgan, 
unlike the witness Izzard in the Ellis case, had been indicted 
for his connection with the crime and thus was in a more 
precarious position than Izzard. The compelling of the wit- 
ness to testify in the Ellis case was error. We submit that 
had the court followed appellant’s proposed action and 
forced Morgan to testify it would have likewise been error. 

The law is clear that under the Fifth Amendment one 
called as a witness may refuse to testify where his answers 
might incriminate him. Counselman v. Hitchcock, 142 U.S. 
547 (1892). A witness is not required to prove his answers 
would incriminate him. He need only show that they would 
likely be dangerous to him. The Court must.determine from 
the circumstances whether self incrimination is reasonably 
possible, but if there is such a possibility then the wit- 
ness has the absolute right to assert the privilege. Estes 
v. Potter, 183 F.2d 865 (5th Cir. 1950). “The trial judge 
in appraising the claim must be governed as much by his 
personal perception of the peculiarities of the case as by the 
facts in evidence.” Hoffman v. United States, 341 U.S. 479, 
487 (1951). 


In the instant case Michael Morgan, and Larry Perkins 
were charged with appellant as co-defendants for the rob- 
bery for which appellant alone was tried. At the time 
Morgan was called to the stand to testify in appellant’s 
behalf he was still under indictment in this same case (Tr. 
200). His attorney, Samuel Sherwood, was not present 
and Morgan had never spoken to him about testifying in 
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appellant’s behalf (Tr. 201, 205, 206). When it was clear 
that Morgan had not been advised of the possibility of self 
incrimination and that he had not even considered the in- 
voking the privilege, the trial judge adjourned the trial 
until Morgan could consult with his attorney. (Tr. 206.) 
When the court reconvened Government counsel informed 
the trial judge that: 


“He [Morgan] consulted with Mr. Sherwood. As I 
am informed by Mr. Sherwood, he elected after con- 
sulting with Mr. Sherwood, to exercise his privilege 
under the Fifth Amendment and refuses to testify.” 
(Tr. 210)* 


Counsel for the Government further explained that after 
his exploration of the matter with Mr. Sherwood who 
stated that even if the indictment were dismissed he would 
still advise his client to refuse to testify and he would not 
testify. (Tr. 210.) Thus it is clear that Morgan consented 
to take the stand before he understood the dangers that 
might befall him if he did testify. As soon as he was made 


aware of these dangers, he wisely exercised the privilege. 

The cases of United States v. Housing Foundation of 
America, 176 F.2d 665 (8rd Cir. 1949) and United States 
v. Echeles, 352 F.2d 892 (7th Cir. 1965) indicate there is 
a distinction between the Fifth Amendment absolute right 
of a defendant not to be called to the stand by the prose- 
cution or a co-defendant and the privilege of a witness not 
to testify when that testimony might be self-incriminatory. 
Although Morgan was indicted along with appellant he 
was not a co-defendant for the purposes of the trial. He 
was called as a witness and invoked the privilege as a wit- 
ness. There is not one iota of evidence to indicate that 
Morgan’s attorney, defense counsel, the prosecutor, or the 
trial judge thought that Morgan’s refusal to testify was 
based on his absolute right, as a defendant, not to take the 


2 The allegation that Government counsel invoked Morgan’s privi- 
lege is clearly frivolous. This passage makes it clear that the 
prosecutor only conveyed a message to the court that Morgan was 
advised by his attorney not to testify and that he chose to follow 
that advice. 
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stand; rather it is clear that the basis for his refusal to 
| testify was that his testimony might be self incriminatory. 
(Tr. 210, 211.) 

In invoking the privilege there was no need for Morgan 
to state to the court the basis for his belief that the answers 
to the questions posed might incriminate him in order for 
the court to define the scope of the privilege. The teaching 
of Hoffman v. United States, (supra) is that the trial judge 
must rely as much on his knowledge and experience as on 
the facts in determining whether there are valid grounds 
for invoking the privilege against self incrimination. Here 
the fact that Morgan was still under indictment in this case 
about which he was to testify made it clear to the experi- 
enced trial judge that he was invoking the privilege be- 
cause his testimony might later be used against him if the 
Government decided to prosecute Morgan.* Accordingly, 
the trial court properly allowed Morgan to invoke his 
privilege against self incrimination. 

There was no prejudice to appellant from Morgan’s re- 
fusal to testify. Appellant’s defense was essentially alibi. 
He testified that he was at home asleep at the time the rob- 
bery was being committed. (Tr. 253-254.) Appellant’s 
cousin Curtis Jackson and his aunt Bertha Willbanks also 
testified that he was at home asleep when the robbery 
occurred. (Tr. 217, 224.) Defense counsel proffered that 
Morgan would be an alibi witness in that he was not with 
appellant that day and that he has an alibi which puts 
him somewhere else (Tr. 202). Morgan’s testimony thus 
would have been of slight, if any, value to appellant. In 
light of the testimony of his relatives Morgan’s testimony 
would have been merely cumulative and accordingly its 
failure to come into evidence could not have been preju- 
dicial. 


2?Government counsel informed that the prosecution against 
Morgan was still pending but that it would be dropped when 
Morgan plead in another case as there was some difficulty with 
this case (Tr. 210). 
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Il. The identification of appellant was not violative of due 
process since his picture was selected from a group 
of at least twenty pictures within a half hour of the 
commission of the robbery. 


(Tr. 156-158, 183) 


Appellant argues that the selection of his picture from 
a group of only three photographs by the witness Torrence 
was unnecessarily suggestive and conducive to irreparable 
mistaken identification so as to be violative of due process. 

This issue is raised for the first time on appeal. We sub- 
mit that appellant should be foreclosed from raising this 
issue for the same reasons set out in Argument I. 

Appellant’s argument is based on the assumption that 
Mrs. Torrence was only shown three pictures from which 
she selected one of appellant. The record does not support 
this assumption; rather it completely refutes it. Govern- 
ment counsel, while attempting to convince the trial judge 
to allow him to bring out before the jury that Mrs. Tor- 
rence had selected appellant’s picture out of a group of pic- 
tures within a half an hour of the offense, stated: 


“Your Honor, the reason that I wanted to offer 
these photographs into evidence is that there are 21 
photographs. The situation as I understand it is 
that these pictures were shown to Mrs. Torrence in 


3 Appellant also states that Booker “had been shown only one 
‘card’ containing three photographs, two of which he identified as 
his assailants,” This is also conclusively refuted by the record. 


THE COURT: Now is it your testimony you saw about 
seven pictures, is that correct, to the best of your recollection? 

[BOOKER]: Something like that. 

THE COURT: Out of the seven pictures you identified this 
defendant as one of the men who held you up? 

[BOOKER]: Yes, sir. 

THE COURT: ....So the record will be clear, as I under- 
stand it you picked out two pictures of the men who held you 
up. is that correct? 

[BOOKER]: Yes, sir. 

THE COURT: Out of a total of seven pictures is that your 
testimony. about seven pictures? 

[BOOKER]: That’s right. 

(Tr. 156-158) 
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two groups. She was first shown 20 of them and she 
picked out two photographs. Then another photograph 
was put in with this and she picked out that as the 
third man. The photographs are all of young Negro 
males approximately of equal age.” (Tr. 183) 


Since Mrs. Torrence picked appellant’s picture out of a 
group of at least twenty pictures of young Negro males 
and not 2 group of only three, there is no factual basis for 
appellant’s argument. Accordingly it is clear that the 
identification was not so unnecessarily suggestive as to be 
violative of due process. 


Ill. The identification of appellant as one of the robbers 
by a victim and by an uninvolved bystander is sufficient 
evidence to sustain a conviction. 


(Tr. 58, 167, 169, 172, 174, 178, 240-241) 


Appellant argues that the evidence was insufficient to 
support a conviction. We submit that the record clearly 


indicates that the Government produced enough evidence 
to go to the jury and to sustain a conviction. 

The record must be viewed in the light most favorable 
to the Government when assessing the sufficiency of the 
evidence. If the evidence is such that reasonable men could 
conclude appellant’s guilt beyond a reasonable doubt, then 
the conviction must stand. Curley v. United States, 81 U.S. 
App. D.C. 389, 160 F.2d 229, cert. denied, 331 U.S. 837 
(1947), Crawford v. United States, 126 U.S. App. D.C. 
156, 375 F.2d 332 (1967). 

Both Cooper v. United States, 94 U.S. App. D.C. 3438, 218 
F.2d 39 (1954) and Scott v. United States, 98 U.S. App. 
D.C. 105, 2382 F.2d 362 (1956), relied on by appellant, 
turned on the fact that there was no direct evidence that 
the accused was present at the scene of the crime and that 
the circumstantial evidence which connected him with the 
crime was very weak. In the instant case there is an abun- 
dance of direct evidence of appellant’s presence at the scene 
furnishd by two eye witnesses. Charlie Booker, one of the 
victims of the robbery positively identified appellant as one 
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of the men who robbed him. (Tr. 58, 240, 241.) Mrs. Tor- 
rence, without equivocation, testified that appellant and 
Morgan were two of the men she saw leaving the truck 
just before she learned it had been robbed (Tr. 167, 169, 
172). She had watched appellant and Morgan for about 
five or ten minutes from her front door from a distance 
equal to the distance from the witness stand to the end of 
the jury box (Tr. 178, 174). These facts make it clear 
that she had an adequate opportunity to observe the men 
involved in the robbery. Accordingly the identification 
testimony was sufficient to sustain the conviction. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


RocER E. ZUCKERMAN, 
RoBerRT P. WATKINS, 
Assistant United States Attorneys. 
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